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Passed by Shr'i. Uma Shanker, Commissioner (Appeals)

Asstt. Comm.. Div-IV ~~~- Ahmedabad-1 IDxT vITTT ~~"ff MP/05/Div-lV/2016-17
WIT<!>: 20/5/2016, "ff~

Arising out of Order-in-Original No. MP/05/Div-lV/2016-17 WIT<!>: 20/5/2016 issued by Asstt.
Comm. Div-lVI Central Excise, Ahmedabad-I

a79lcraf atvi qr Name & Address of the Appellant / Respondent,

The Fablene Industries
Ahmedabad

al{ anf gr 3rft am?a ariits rra aa & at as zsnr?r # uR zrnRenf # aa; n; Fm arfart at
3T<frc;r <TI g+taro ala=wu aar &;

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

·7rdpl lyterur 3la
Revision application to Government of India :

(1) ~~ ~ ~F-n:r, . 1994 ctr mxr3a aa ngmia tr Ir cITT B"Cf-'e!RT ~ J:!IW[ ~

# aifa grtervr 3ma ore#t x=fferq , 'lffiq ~- fclm +iara, tu R@mat, a)ft if6r, sftaa c\Tq 'l'f<Pf . "fffic; lJTlf. ~~
· 110001 cITT ctr vrAT~ IQ A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) "lift lj@ ctr gt~ mm i ua ht zR ala fa4t urI znt 3rta ii za fa#at rvsrI a r
vsmnr i ma a umra gy mf ~- m fcITTfr~m~ i'f 'clffl <IB" fa,ft arar m f<ITTfr~~ ID lj@ ctr J:!fcl;m ~
cftxA ~ IDI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehous·e or in storage-whether in a. factory-orin-a-warehouse. --- -- ·· ·· - - - · · ·

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(Tf) rR zyc nT 47ar fag Reara # as (ur zn per w) f.r<ltcr 1wm Tf<lf lj@ ID 1

... 2 ...
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(a) qra are fhah lg zagrRuff ma u n ma faff i sritr zen a na3n
zgcasRd l=[r=@ itarr are fa#l lg, aqRuff&

(b) In case of rebate of duty of excise on !;jOods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to·any country or territory outside India.

(=i) zuR zgee al pram fagar 'l'fffif # are (ua zu per a) Ruf fa5zur ·Tzar l=flz;f 'ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
3iRana #l Gara ca # ra # fg it zpt #fee mu at n{& st ha ams sit sr er virm garRn snrgat, 3rfra arr -cnfta' atu w qr arafa tf@rfzu (i.2) 1998 mx1 109 mxr
~fcITTr 1N 'ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of-the Financ~ (No.2) Act, 1998.

(4) $4ha snra zrca (7ft) Ruma#l, 2oo1 #a Ru o # sif fafffe qua izn zg-s i at ufii ii,
mqTI ·3TITTT * mTI 3lITTf mi-ro fetas#h fl e-szr ga 3NlC1 3lITTf a at-at ufai rr
sfra am)a fur Gr a1Reg(a Tr nrar z. r grftf 3WIB m"'<T 35-~ if frrmfui ~ <B" :!1ffiA
aa er tr--6 arr 6t 4fa ft et a1fey

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff@au 3mdaaarr Ggi ica vaa rd qa a Ga an at at sq 200/- r.ffR:r .:fIBA <BT~
3iR u!IDicva ya car wnr z 'ill 1 ooo /- <BT r.ffR:r :!1ffiA <BT ~ I

0The revision ·application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

--·-----·--··---------------·-··---·-·-·-···----"-----

Rtm zgca, eta uraa gycn vi ara a4)Ra -mnf@aw a ,R 3r9e­
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i€ta sna zca or@fa, 1944 t arr 3s-4l/as-z siaf­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(o) sqaf#fr fw 2 («)a i a, arr rcarar at ft, or9lat #a mm a# zyc, #ta
~er,,~~~~~ (fm:?;c) cBI' -qftqi:r ~ i:ftfBcITT, 3H5l-lC:lcillC: 'ff 3TT-20, ~
#z gifuz arras, ft +Iz, 316'-lC:lcillC:-380016

(a) To the west regional bench of Customs,·Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmadabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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,The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accor:np,anied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) z4Re grmra{ p srsii ar mm ±tr & it rt per sir fg r mar qjaan fhur uta a1Reg zz a ta ay ft fcp- feral qt arf h aa4 fg zenferf 3r4Rt
zmtzn1f@raw at gn 3rql a {tuvar al vn 3n4a fhur urar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0
(5)

(6)

0

urznrau gca a1f@rfrr 197o zrem vigi@era #~-1 cB' 3iafa fufRa fag 1aq 3m74a zna 3r?gr zgenRenf fvfr mf@rant a sm i a y2ta at va uf u xii.a.so tm- cnT r1.J1ll1c1ll ~
feaz am ±ta a1Ry1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of.the court fee Act, 1975 as amended.

za cit vi#fer mai at firur aa ar fuij #t 31N sf eznt 3naff au utar ? it +ft zyc,
ah4ha Una yea vi hara arf#hr rzn@raw (ruff@fen) fr, 1gs2 f#fa a
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

v8r gcan, snraa yen vi hara ar@hr nn@eras (Rrez), # uR or4tat a mrra i
a±car miaT (Demand) ga is (Penalty) cpf 10% ua smr al 31far ? 1zrifa, 3rf@rasaaTa5 1o~ ~
cfiUs~ t !(Section 35 F of the Central Excise Act, 1944, Section· 83 & Section 86 of the Finance Act,
1994)

ac4tar3errs3ittarah3iii, enf@ztar "a4cu# J:TraT"(Duty Demanded) -
.:i

(i) (Section)Ns 11D cfi"~~ufil";
. (ii) fiimrdfcilcf~~cfi'rufil";
(iii) cr&dz3fezfr afr 6 aazr erfr.

e> zrgqasar'if3r4' iiszuasr Rt zaamar ii,3fr'afr ah afcur{ era ac far arm&.
3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zzr 3rr # ufr 3r4 uf@rawr a gr szi area 3rrar eras avg faarfa z at ir fz mg areas h
10% mrarar tR sit szi ±a av faarRa @t aa zy-g t" 10% mrarar r #st r aa I

.0 ?

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

This appeal has been filed by M/s The Fablene Industries, Plot No.508, Daga

Textile Compound, B/H, Many Hotel, Isanpur, Narol, Ahmedabad [the appellant"]
against Order-in-Original No. MP/05/AC/Div-IV/2016-17 dated 20.05.2016 [the
impugned order"] passed by the Assistant Commissioner of Central Excise, Division­

IV, Ahmedabad-1 ["the adjudicating authority"].

2. Briefly stated, the fact of the case is that the appellant was purchasing

Reprocessed Plastic Granules [RPG] from M/s Castle Polymers, Ahmedabad and
taken Cenvat credit on the duty paid by M/s Castle Polymers; that the said goods
RPG cleared by M/s Castle Polymers is exempted from payment of duty vide
Notification No.4/2006-CE dated 0.03.2006 as amended and they had paid central
excise duty on the said exempted products cleared to the appellant. As it appeared

that the appellant has taken CENVAT credit in respect of inputs supplied by M/s.
Castle Polymers, who had removed their goods on payment of duty, despite the

goods being absolutely exempt from payment of duty, a show cause notice dated

23.11.2015 pertains to the period of 09.02.2012 to 28.09.2013 was issued to the

appellant for recovery of Cenvat credit amounting to Rs.3,13, 728/ wrongly availed.
The said impugned notice also proposes for recovery of interest and imposition of
penalty under Rule 15(2) of Central Excise Rules, 2004 (CER) read with Section 11
AC of the Central Excise Act, 1944 (CEA). Vide impugned order, the adjudicating
authority has confirmed the recovery with interest and imposed penalty equal to

the Cenvat credit wrongly availed.

3. Being aggrieved, the appellant has filed the instant appeal along with the

application for condonation of delay on the grounds that:

• They had closed down their factory and could not file the appeal due to non
availability of regular consultant; the delay of 28 days taken place in filing of
appeal may be condoned.

• They were purchased RPG as an input on which duty was paid by.the supplier
and reflected in the central excise invoice; that they had no knowledge about
the fact that the manufacturer was producing RPG from 100% waste and
other additives and exempted from payment of duty; that the admissibility of
credit is to be decided on the basis of documents which are specified in Rule
9(1) of Central Excise Rules and there is no dispute that they were taken
credit on the strength of valid documents; that once the manufacturer has
paid the duty, they are eligible for Cenvat credit.

• Extended period involved in the case is illegal and not correct; that no
suppression of facts with intent to evade payment duty is involved in the
matter; hence no penalty is imposable.

• They relied on various case laws in support of their arguments.

0

0

4. Personal hearings in the instant appeal were granted on 19.04.2017,
17.05.2017, 13/20.06.2017 and 20.07.2017. However, the appellant neither
appeared for the same nor sought any adjournments. Since sufficient opportunity
has given to the appellant as per provisions of Section 35 of CEA and the appell _:rci ~c1NT&z

,

•1 +s­
a°c' O .

e-- _
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±
did not avail the opportunities, I decide the case ex-parte on the basis of available

records. 'i~ t.

5. I have carefully gone through the facts of the case and submissions made
by the appellant in the appeal memorandum. The question to be decided in the
present appeal is whether the appellant is eligible for CENVAT credit in respect of

inputs supplied by M/s. Castle Polymers, who had removed their goods on payment
of duty, despite these goods being absolutely exempt from payment of duty.

6. Before going into the merits of the case, I observe that the appellant has

filed the instant appeal with a delay of 28 days from the stipulated period of 60

days as specified under Section 35 of CEA. The appellant requested for condone the

delay as they have failed file the appeal within the stipulated period due to closure

of their unit and unavailability of regular consultant. Since the Section ibid allows

the Commissioner (Appeals) to condone the delay for further period of 30 days

from the stipulated period of 60 days, I condone the delay taken place in the

instant appeal.

7. The genesis of the dispute is that M/s. Castle Polymers, Ahmedabad,

manufacturer of reprocessed plastic granules, which is absolutely exempted vide

notification Nos. 4/2006-CE dated 1.3.2006 and 12/2012-CE dated 17.3.2012, had
cleared the goods to the appellant, on payment of duty. I find that the instant
issue has already been decided by me vide OIA No.EXCUS-APP-01-12-17-18 dated

30.05.2017. I fol!ow the said decision which is as discussed below.

0

8. In this regard, I find that CBEC has issued circular no. 940/1/2011-CX.,

dated 14-1-2011, which clarifies as follows:

2. It is further clarified that in case the assessee pays any amount as Excise duty
on such exempted goods, the same cannot be allowed as "CENVAT Credit" to the
downstream units, as the amount paid by the assessee cannot be termed as "duty
of excise" under Rule 3 of the CENVAT Credit Rules, 2004.

3. The amount so paid by the assessee on exempted goods and collected from the
buyers by representing it as "duty of excise" will have to be deposited with the
Central Government in terms of Section 11D of the Central Excise Act, 1944 .
Moreover, the CENVAT Credit ofsuch amount utilized by downstream units
also needs to be recovered in terms of the Rule 14 of the CENVAT Credit
Rules, 2004.

The departmental view in such situation is vividly clarified vide the above circular.

9. The appellant however, amongst other cases, has relied upon the case of
M/s Neuland Laboratories Limited [2015(317) ELT 705. The relevant extracts is as

under:

7. Further, the Board's Circular No. 940/1/2011-CX, dated 14-1-2011 was also
brought to my notice., In this Circular, it has been stated that where an assessee
pays Excise duty on exempted goods, the amount recovered as Excise duty has to
be deposited with the Central Government and Cenvat credit also needs to be ci lara
recovered in terms of Rule 14 of the cenvat credit Rules, 2004. Rule 14 of the,sf$&:4%2
cevat create Rates, no dou, rovdes for recovery or create taken. The Po8El@$f$9u, ?¢%,

} s w~ » a
I~~-~' /4) ~\~ . ~ ;;;-4 .2 > s
~~ '\;) ~ - ,,.~...-
$,'».. -.see vo{ave •

*

[emphasis supplied]
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assumes that if an assessee takes credit of duty which was not required to be paid
but paid, availment of credit would attract the provisions of Rule 14 of the Cenvat
Credit Rules. The conclusion is that the credit which was taken wrongly would arise
when an assessee is required to determine whether the inputs/capital goods
received by him are liable to duty or not and whether duty is payable or not. There
is no rule which puts an obligation on the receiver of goods. When we take note of
the fact that the assessee may receive inputs/capital goods/services classifiable
under almost all the headings, it is difficult to imagine that legislature would
require the assessee to determine. whether duty is payable for all these items or
not and then take credit. Even a jurisdictional Central Excise officer may not have
all the items listed in the Schedule for assessment. In fact,. assessment has been
taken away even from the Central Excise officer. That being the case, the Board's
Circular which has been issued without taking into consideration and considering
the implications of the provisions and implications of the instructions on the
assessees cannot be applied blindly to arrive at a conclusion against the assessee.

This case was upheld by the Hon'ble High Court of Andhra Pradesh [ 2015(319) A

140 (AP)l, wherein the Court held as follows:

"This appeal is sought to be preferred against the judgment and order of the
learned Tribunal dated 5-9-2013 and sought to be admitted on the following
suggested questions of law.
"(i) Whether the Hon'ble Tribunal is correct in allowing the respondent to avail
Cenvat credit on Ethanol, a non-excisable commodity, under Rule 3 of Cenvat
Credit Rules, 2004, which provides that a manufacturer of final product shall be
allowed to take the credit of duty of Excise specified in the First Schedule to the
Central Excise TariffAct, more so when the Central Excise Officer at the supplier's
end has held the product to be wrongly classified and paid duty wrongly with
intention to pass the unutilized Cenvat credit to customers?
(ii) Whether the Hon'ble Tribunal is correct in setting aside the order of the
Commissioner (Appeals-I), Hyderabad against the respondent (LL), when they
availed the credit contrary to the provisions of Rule 3 read with Rule 9(5) of the
Cenvat Credit Rules, 2004?"

We have heard the ·/earned Counsel for the appellant and gone through the
impugnedjudgment and order of the learned Tribunal.

We have noticed that the learned Tribunal on fact found that in this case duty
levied on the raw material has actually been paid. Once it is found on fact and it is
not challenged on the ground of any perversity, the exemption is applicable
automatically. The learned Tribunal has relied on the decision of the Madras High
Court in the case of Commissioner of Central Excise, Chennai-I v. CEGAT, Chennai
- 2006 (202) E.L. T. 753 (Mad.) and recorded that the facts in that case and the
present case are identical and therefore, the said decision is applicable to the
present case.

Hence, we do not find any reason to interfere with the judgment and order of the
learned Tribunal.

10. However, I find that the High Court of Bombay in the case of Nestle India
Limited [2012(275) ELT 49 (Bom)] decided a similar matter, by holding as follows:

5. Mr. Ferreira, learned Assistant Solicitor General for the appellant, submitted
· that the scheme of law is that if, excise duty is collected, a person at subsequent
place is entitled to claim Modvat credit. According to Mr. Ferreira, learned Assistant
Solicitor General, this can be so if, duty is validly collected at an earlier stage. In
this case duty was not payable at all at the place outside Goa, since no duty can be
levied on job work but only on manufacture and, therefore, the respondents are
not entitled to claim any Modvat credit. Though this submission appears to be
reasonable and in accordance with law, we find it not possible to entertain this
submission in the facts of the present case since at no point of time the Revenue . ~
questioned the applicability of the excise duty at the place outside Goa. Those A"a Gar,,R4:­
assessments have been allowed to become final and the goods have been removeds"a,
from the jurisdiction of the Excise Officer at that place and brought to Goa. Now,fig'$ st9Mas e ±
Goa it will not be permissible to allow the Revenue to raise the contention that tih·. e g ~,,_'u;;_:{f '"o ~• M» '\~I!; ,<>•:- ~,

," a», ­
·-~·-' ·-·- ~. O ? r
•, ?sY
e: 04 08 .$Y,

*

0

0



F No.V2(39)88/Ahd-1/2016-17

assessee in Goa cannot claim Modvat credit in Goa because duty need not be paid
outside Goa. rr, ..:;1,

up"
6. As we have observed that the assessment is allowed to be final, it would not be
legal and proper to allow the Revenue to raise the question on the basis of Modvat
credit. Indeed, now the payment of excise duty must be treated as valid, therefore,
the claim of Modvat credit must be treated as excise duty validly paid.

[emphasis supplied]

11. I find that the High Court of Bombay has held that no credit is admissible
in case the goods are not leviable to duty. The High Court allowed the credit in the

above instance only because the assessment at the duty payment end had become

final. The judgement upholds the rationale of the clarification, issued by the Board

vide circular dated 14.1.2011. It is true however, that the assessing officer in­

charge of the appellant, cannot sit in judgment as to whether the duty was payable

or not on the goods supplied. Since it is on record that the duty payment by M/s.
Castle Polymers, Ahmedabad, was objected to by the Department by issuing a
notice, which was subsequently confirmed the department following the judgement

O of the Hon'ble High Court of Bombay, I hold that CENVAT credit in such cases
cannot be allowed, therefore, I uphold the impugned order wherein the adjudicating
authority has ordered recovery of the CENVAT credit along with interest.

12. The appellant's contention that the demand is barred by limitation does

not hold ground since the notice has been issued by invoking the extended period.
Section 11A(4) of the Central Excise Act,1944, lists five situations wherein
extended period can be invoked. I find that the appellant had clearly failed to

discharge the obligation cast under Rule 9(5) of the CENVAT Credit Rules, 2004,
and had thereby availed the CENVAT credit in contravention of the CENVAT Credit
Rules, 2004 and thereafter used it towards payment of Central Excise duty. Since
the CENVAT credit was availed in contravention of the CENVAT Credit Rules, 2004

0 with intent to evade payment of duty, by utilizing such credit towards payment of
duty, I find this to be a fit case for invocation of extended period. This contention

of the appellant is therefore rejected, since it lacks merit.

13. In view of the foregoing, the appeal is rejected and the impugned OIO

dated 20.7.2016, is upheld.

14. 34lanai err za ar{ 3rut at fart 3utn Fath fan aar ?t The
appeal filed by the appellant stands disposed of in above terms.

43
(3arr in)

30gm (3r4tea)1 /2/2017
Attested
7A(M6fan V.v

Superintendent (Appeals)
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To
R.P.A.D

To
M/s The Fablene Industries,
Plot No.508, Daga Textile Compound,
B/H, Many Hotel, Isanpur, Narol, Ahmedabad

Copy to:-
1. The Chief Commissioner, CGST & ST Zone, Ahmedabad.
2. The Commissioner, CGST, South
3. The Addl./Joint Commissioner, (Systems), CGST, South
4. The Dy./ Asstt. Commissioner, CGST, Division-IV, South
5 Guard file.
6. P.A.


